In the United States Court of Ffederal Claims

No. 02-895C
(Filed September 16, 2003)
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ROBERT L. LOEH, pro se, * Military pay; claim for separation pay, 10
* U.S.C. 81174 (2000); jurisdiction;
Plaintiff, * review of military selection board
* decision, 10 U.S.C. § 632; military
V. * promotion delay, 10 U.S.C. § 624;
* removal from military promotion list, 10
THE UNITED STATES, * U.S.C. §629.
*
Defendant. *
*
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Robert L. Loeh, Ft. Leavenworth, KS, plaintiff, pro se.

Kathleen A. Kohl, Washington, DC, with whom was Assistant Attorney General Peter
D. Keisler, for defendant. Lt. Bradley A. Appleman, Office of the Judge A dvocate General,
U.S. Navy, of counsel.

ORDER
MILLER, Judge.

This case is before the court on defendant’s motion to dismiss or, alternatively, for
judgment upon theadministrativerecord. Allegingviolationsof 10 U.S.C. 88624, 632,642,
and 1174 (2000), plaintiff seeks military separation pay based on his separation from the
United States Department of the Navy (the “Navy”). Plaintiff specifically alleges that the
Navy violated itsown proceduresfor delaying promotions and denying apromotion to which
he claims entitlement. Inthe alternative, plaintiff seeksjudgment amounting to differential
payment at the rate of the next higher grade. Argument is deemed unnecessary.

FACTS
The following facts are derived from the administrative record, as supplemented by

theparties’ filings. RobertL. Loeh (“plaintiff”) iscurrently incarcerated at the United States
Disciplinary Barracks at Fort Leavenworth, Kansas. See L oeh v. United States, 53 Fed. Cl.




2 (2002) (granting defendant’ s motion to dismissfor lack of subject matter jurisdiction over
claim for retirement pay). 1/

On March 23, 1996, the Fiscal Year (“FY”) 1997 Active-Duty Commander Line
Promotion Sel ection Board recommended plaintiff for promotion from lieutenant commander
to commander. Plaintiff’s promotion was to be made permanent on June 1, 1997. Before
the promotion became permanent, on February 10, 1997, Capt. B.M. Costello requested that
plaintiff be"“detached for cause” after plaintiff failed his physical readinesstest and falsified
the results of atest to reflect passing scores.

Despite the concerns involving the physical readiness tests, Capt. Costello signed a
fitness report for plaintiff on April 6, 1997, indicating that plaintiff was " promotable.” On
June 27, 1997, Capt. Costello signed a subsequent fitness report for plaintiff, covering the
same period asthe April 6, 1997 report (November 1, 1996 to February 28,1997). Although
the June report contained four scores that differed from the April report, plaintiff still
received arecommendation of “promotable.” Capt. Costello alteredtheApril 6, 1997 report,
at some point after it had been signed and given to plaintiff, by crossing out his
recommendation that plaintiff was “promotable” and indicating that plaintiff was
“progressing,” alower rating. Thisseriesof eventsthus spawned three different versions of
plaintiff’ s fitness report covering November 1, 1996, to February 28, 1997.

After being detached for cause and still prior to hispromotion’ sbecoming permanent,
Chief of Naval Personnel Vice Adm. D.T. Oliver delayed the promotion on May 19, 1997,
as a result of the failed and falsified physical readiness tests. The delay in plaintiff's
promotion was ratified and extended by Assistant Secretary of the Navy for Manpower and
Reserve Affairs Bernard Rostker, on behalf of Secretary of the Navy John H. Dalton, on
December 8, 1997, in accordancewith Secretary of the Navy Instruction (“SECNAVINST”)
1420.1A (Jan. 8, 1991).

During the two-year period when plaintiff had been recommended for promotion to
commander, but delayed from receiving the promotion, two sel ection boards met—those for
FY 98 and FY99. Plaintiff was not considered by either the FY 98 or FY 99 selection board
because he remained, albeit delayed, on the FY97 promotion list.

1/ Inplaintiff’s previous action, he sought retirement pay under 10 U.S.C. 8§ 6323;
in the current action, he seeks separation pay under 10 U.S.C. § 1174. Retirement pay isa
recurring monthly payment earned after 20 years of active service, whereas separation pay
is a one-time payment given to personnel who leave active duty, but have not yet qualified
for retirement.



On January 2, 1998, Vice Adm. Oliver recommended that Secretary of the Navy
Dalton remove plaintiff’s name from the FY 97 promotion list. Secretary Dalton did so on
March 13, 1998. The FY 00 selection board was the first to consider plaintiff for promotion
after plaintiff was removed from the FY97 promotion list. The FYO0O0 board evaluated
plaintiff on February 23, 1999, and did not recommend him for promotion; hence, plaintiff
had twice failed to be selected for promotion within the terms of 10 U.S.C. 8 629(c)(2).

A lieutenant commander who twicefailsto be selected for promotionisinvoluntarily
separated from the Navy, unless the officer is within two years of retirement. 10 U.S.C.
§632(a). AtthetimetheFY 00 selection board failed to recommend plaintiff for promotion,
he had completed over 18 years of active service. Plaintiff was thus within two years of
qgualifying for retirement, which required his retention on active duty. See 10 U.S.C.
8632(a)(3). However, priorto qualifying for retirement, plaintiff was convicted on January
23, 2001, by a genera court martial of, inter alia, drug trafficking. Because plaintiff
forfeited all pay and allowances as part of his court martial sentence, entered on January 23,
2001, aclaim for increased pay after the court martial would be moot.

Plaintiff will be incarcerated until A pril 2004, after which he will be separated from
theNavy. Therefore, theissuesbeforethis court involvethe propriety of the Navy’ sactions
before plaintiff’s criminal conviction. The crux of plaintiff's claim is that the Navy
improperly delayed his promotion, which prevented him from going before the FY99
selection board. Plaintiff argues that he would have been denied promotion by the FY 99
selection board and would have been involuntarily separated. Upon the involuntary
separation, he would have been entitled to separation pay.

Plaintiff seeks achangein hisservice record to show that by March 24, 1998, he had
twice failed to be promoted and therefore qualified for payment of separation pay in
accordancewith 10 U.S.C. §632(a)(1). Inthe alternative, plaintiff asksthe court to promote
him to the regular rank of commander as of his original promotion date of June 1, 1997, and
award back pay from that date until February 6, 2001. Defendant moves for dismissal of
plaintiff’s complaint for lack of jurisdiction or, in the aternative, judgment upon the
administrative record, countering that, as a matter of law, no statute or regulation entitles
plaintiff to involuntary separation or promotion,

DISCUSSION
1. Jurisdiction

The burden of establishing the court’s subject matter jurisdiction rests on the party
seeking toinvokeit. SeeLujanv. Defenders of Wildlife, 504 U.S. 555, 561 (1992); Myers




Investigative & Sec. Servs., Inc. v. United States, 275 F.3d 1366, 1370 (Fed. Cir. 2002).
“Determination of jurisdiction starts with the complaint, which must be well-pleaded in that
it must state the necessary elementsof the plaintiff’sclaim, independent of any defense that
may be interposed.” Holley v. United States, 124 F.3d 1462, 1465 (Fed. Cir. 1997).

Because plaintiff isproceeding pro se, hisfilingsare held “to less stringent standards
than formal pleadings drafted by lawyers.” Haines v. Kerner, 404 U.S. 519, 520 (1972).
“[T]he pleadings of pro selitigants should be held to a lesser standard than those drafted by
lawyers when determining whether the complaint should be dismissed for failure to state a
claim because ‘[a] n unrepresented litigant should not be punished for hisfailureto recognize
subtle factual or legal deficienciesin hisclaims.”” Forshey v. Principi, 284 F.3d 1335, 1357
(Fed. Cir. 2002) (quoting Hughes v. Rowe, 449 U.S. 5, 9 (1980)). Therefore, plaintiff's
complaint has been reviewed carefully to ascertain whether, given the most favorable
reading, it supports jurisdiction in the United States Court of Federal Claims.

The leniency afforded plaintiff for formalities, however, does not relieve him of
jurisdictional requirements. Kelley v. Sec'y, 812 F.2d 1378, 1380 (Fed. Cir. 1987). In
reviewing the sufficiency of acomplaint for alack of subject matter jurisdiction, the task of
the federal court is “necessarily a limited one.” Scheuer v. Rhodes, 416 U.S. 232, 236
(1974). The court must accept as true facts alleged in the complaint, Davis v. Monroe
County Bd. of Educ., 526 U.S. 629, 633 (1999), and must indulge all reasonable inferences
in favor of the non-movant, Henke v. United States, 60 F.3d 795, 797 (Fed. Cir. 1995).

Plaintiff’s complaint grounds subject matter jurisdiction under the Tucker Act, 28
U.S.C. § 1491(a)(1) (2000), which authorizes the Court of Federal Claims to “render
judgment upon any claim against the United Statesfounded either upon the Constitution, or
any Act of Congress or any regulation of an executive department, or upon any express or
implied contract with the United States, or for liquidated or unliquidated damages in cases
not sounding in tort.”

Jurisdiction under the Tucker Act is strictly defined, such that courts are “not
empowered to engraft additional limitations onthe Court of [Federal] Claims’ exercise of its
jurisdiction.” Martinez v. United States, 333 F.3d 1295, 1306 (Fed. Cir. 2003) (en banc).
Tucker Act jurisdiction is based on actions pursuant to contracts with the United States;
illegal exactions of money by the United States, and money-mandating constitutional
provisions, statutes, regul ations, or executiveorders. SeeUnited Statesv. Mitchell, 463 U.S.
206, 212-18 (1983); Martinez, 333 F.3d at 1302-03. The Tucker Act itself does not provide
asubstantive cause of action; rather, a plaintiff must cite el sewhere to a substantive cause of
action in order to proceed. Testanv. United States, 424 U.S. 392, 397-98 (1976); Collinsv.
United States, 67 F.3d 284, 286 (Fed. Cir. 1995).




The court lacks jurisdiction to promote plaintiff. “The established ruleisthat oneis
not entitled to the benefit of a position until he has been duly appointed to it.” Testan, 424
U.S.at 402. “[D]ecisionsasto the composition, training, equipping, and control of amilitary
force are essentially professional military judgments.” Gilligan v. Morgan, 413 U.S. 1, 10
(1973). Hence, “the substance of such decisions, like many other judgments committed to
the discretion of government officials, is frequently beyond the institutional competence of
courts to review.” Lindsay v. United States, 295 F.3d 1252, 1257 (Fed. Cir. 2002). A
decision to promote an officer lies outside of the institutional competence of courts, and for
that reason “ courts will refuse on jurisprudential grounds to review such decisions, even if
the court has jurisdiction to do so.” Id.

Plaintiff himself does not dispute the merits of the FY 00 selection board’ s decision
not to promote him. See Compl. filed July 24, 2002, 22. To the contrary, plaintiff argues
that hewould not have been promoted if considered by aprevious(FY 98 or FY 99) selection
board. Plaintiff, instead, is making a procedural argument—that the delay of his promotion
was a procedura violation that entitled him to relief, as distingui shed from an argument that
he was entitled to promotion.

Plaintiff predicates his claim for separation pay on two theories. (1) The Navy failed
tofollow itsown statutes and regul ationsin delaying plaintiff’ spromotion; and (2) The Navy
violated statutes and regulations when it removed plaintiff from the promotion list. But for
these two violations, plaintiff argues, he would have received separation pay.

Separation pay is paid to regular officers who have “completed six or more, but less
than twenty, years of active service.” 10 U.S.C. § 1174(a)(1). Regular officers who twice
fail to be selected for promotion to the next higher regular grade are involuntarily separated,
unless they are within two years of retirement. See 10 U.S.C. § 632(a)(1-3).

When plaintiff failed to be promoted for the second timeby the FY 00 sel ection board,
plaintiff already had completed 18 years of creditableservice. At that point plaintiff was not
eligiblefor involuntary separationunder 10U .S.C. 8632(a)(1). Rather, 10U.S.C. 8§632(a)(3)
directed the Navy to retain plaintiff on active duty until he reached 20 years of creditable
service and retirement. Prior to reaching 20 years of service, plaintiff was convicted and
forfeited hisretirement pay. After his conviction plaintiff has not separated from the Navy
and will not until his sentence expires, making him ineligible for separation pay. 2/

2/ Plaintiff remainson active duty pending final appellatereview of hiscriminal court
martial. 10 U.S.C. 8 871(c)(1). As an active duty officer, plaintiff continues to be
considered for promotion to commander—most recently failing to be selected by the FY 04
selection board.



Accordingly, because plaintiff has not been separated from the Navy, no contract or
money-mandating statute entitles him to separation pay before being separated. Plaintiff has
not cited, nor is the court aware of, any regulation or statute that would allow plaintiff to
collect separation pay whilestill retained by the Navy. The court thereforelacksjurisdiction
over plaintiff’s claimsfor promotion and separation pay.

2. Merits of plaintiff’s claims

Because plaintiff has shown aresolveto press his claims by submitting many filings,
the record will benefit from a full consideration of the merits. The review of an
administrative record calls for a determination whether the decision was “arbitrary,
capricious, unsupported by substantial evidence, or contrary to law.” Martinez, 333 F.3d at
1314.

Plaintiff attacks the action of the Navy in delaying and failing to promote him for
numerous violations: (1) The promotion delay violated 10 U.S.C. § 624(d)(4) (2000), and
SECNAVINST 1420.1A § 23(a)(5) (Jan. 8, 1991). (2) The promotion delay was arbitrary
and capricious. (3) The promotion delay lacked proper authority. (4) The recommendation
of removal from the FY 97 promotion list was arbitrary and capricious. (5) Plaintiff’sletter
in response to removal from FY 97 promotion list was not forwarded to the Secretary of the
Navy. (6) Plaintiff should have been placed before the FY 99 selection board. (7) The FY 00
selection board improperly considered plaintiff’ s altered fitness report.

1) Whether the delay in promotion contravened statute or regulation

An officer’ s promotion may be delayed if there is“causeto believe that the officer is
mentally, physically, morally, or professionally unqualified.” 10 U.S.C. § 624(d)(2);
SECNAVINST 1420.1A §23(a)(5). Plaintiff’s promotionto commander was del ayed by the
Chief of Naval Personnel after plaintiff failed a physical readiness test and admitted to
falsifying test results (a“significant event”), reasons encapsulated by § 624(d)(2).

An officer whose promotion is delayed must be informed of the groundsfor the delay
and given an opportunity to make a written statement to the Secretary of the Navy. Seeid.
8 624(d)(3); 1420.1A 8§ 23(c). Plaintiff was given such notice in aletter from the Chief of
Naval Personnel dated May 19, 1997. Inresponseto that letter, plaintiff submitted awritten
statement on June 2, 1997.

The Chief of Naval Personnel may delay a promotion for only six months, unless the
Secretary of theNavy specifiesan extended date. See 10U.S.C. §624(d)(4); SECNAVINST
1420.1A 8§ 23(d). The Secretary of the Navy extended plaintiff’s delay on December 8,



1997, until all “administrative action” was completed, on account of his having failed a
physical readiness test and falsified test results.

Even after being extended by the Secretary of the Navy, a promotion may not be
delayed over 90 days from any final action in a criminal court or court martial and, in any
event, no longer than 18 months from the date of promotion. 10 U.S.C. § 624(d)(4).
Although currently incarcerated, plaintiff never faced chargesfor failing and falsifying his
physical readinesstests. Therefore, the 90-day limit isinapplicable, as neither afinal action
nor an underlying court action was involved. Plaintiff’s delay in promotion is restricted
solely by the 18-month limitation. The promotion delay ended on March 19, 1998, when the
Secretary of the Navy removed plaintiff from the FY 97 promotion list. At just over nine
months after plaintiff’ s promotion date, the promotion delay was well within the 18-month
l[imitation. Thus, the delay of plaintiff’s promotion complied with 10 U.S.C. § 624 and
SECNAVINST 1420.1A §23, aproper basisfor the delay existed, plaintiff wasgiven notice,
and the delay was within the time limitation.

2) Whether the delay in promotion was an abuse of discretion

Plaintiff next contends that the Chief of Naval Personnel acted in an arbitrary and
capricious manner in seeking an extension in the delay of his promotion. In the May 19,
1997 letter notifying plaintiff that his promotion was delayed, the Chief of Naval Personnel
referenced the basis for the decision. The letter recited that the promotion was delayed
because plaintiff failed physical readiness standards and because a significant event had
occurred, i.e., plaintiff’s falsifying physical readiness test results and his performing
unsatisfactorily when confronted with his falsifications. These reasons for delaying
plaintiff’ s promotion, uncontested by plaintiff, are neither arbitrary nor capricious.

Plaintiff further takes issue with the timing of the delay in promotion. The Chief of
Naval Personnel recommended that the Secretary of the Navy remove plaintiff from the
FY 97 promotion list on January 2, 1998. Plaintiff maintains that such a recommendation
should have been made in May 1997. He was informed by letter that he may be removed
from the promotion list on October 30, 1997, and wasrequested to make awritten statement.
Plaintiff responded by facsimile transmission on November 17, 1997.

The essence of plaintiff’s complaint distillsto the following: If the Secretary of the
Navy had removed plaintiff from the promotion list prior to March 1998, plaintiff would
have gone before the FY 99 selection board which met in March 1998. Because he would
havefailed to be selected for promotion at atime when plaintiff had under 18 years of active
duty, he would have been involuntarily separated and would have received separation pay.



“The merits of a service secretary’s decision regarding military affairs are
unquestionably beyond the competence of thejudiciary toreview.” Adkinsv. United States,
68 F.3d 1317, 1322 (Fed. Cir. 1995). Therefore, judicia review is limited to examining
whether the statutory procedures were followed. See Adkins, 68 F.3d at 1323 (“[A]
challenge to the particular procedure followed in rendering a military decision may present
ajusticiable controversy.”).

Plaintiff was removed from the promotion list eight months after the effective
promotion date and nine months after his promotion was delayed by the Chief of Naval
Personnel. While not the most expeditious process, the delay and removal were within the
time limitation set out in 8§ 624(d)(4). Also, given plaintiff’s failure of a physical test and
falsification of test results, reasons were present to believe that plaintiff was “mentally,
physically, morally, or professionally unqualified to perform the dutiesof the grade for which
hewasselected.” See10 U.S.C. §624(d)(2). Thedelay of plaintiff’spromotion and removal
from the promotion list thus complied with the procedures set out in both § 624 and 1420.1A
23. Plaintiff has not shown that the delay was arbitrary or capricious.

3) Whether the Assistant Secretary of the Navy had authority to delay
plaintiff’s promotion

The delay in plaintiff’s promotion was signed by Assistant Secretary of the Navy for
Manpower and Reserve Affairs Bernard Rostker. Plaintiff contends that only the Secretary
of the Navy, and not the Assistant Secretary, has the power to delay promotions. The duty
of the Assistant Secretary of the Navy for Manpower and Reserve Affairsisthe supervision
of manpower. 10 U.S.C. § 5016 (2000); 32 C.F.R. § 700.324 (2002). The Assistant
Secretary of the Navy isa Civilian Executive Assistant, as defined by 32 C.F.R. § 700.310.
As such, the Assistant Secretary is “authorized and directed to act for the Secretary within
[his] area of responsibility.” 32 C.F.R. § 700.320. The Assistant Secretary of the Navy for
Manpower and Reserve Affairs has the authority to act for the Secretary of the Navy in
delaying promotions, a power within his area of responsibility.

4) Whether plaintiff’s removal from the promotion list complied with
applicable regulations

The Chief of Naval Personnel recommended that the Secretary of the Navy remove
plaintiff from the FY 97 commander promotion list by | etter dated January 2, 1998. Plaintiff
contends that this letter contains four errors: It does not mention the December 8, 1997
extensioninthedelay of plaintiff’ spromotion. It impliesthat plaintiff was not recommended
for promotion. Letters from plaintiff were not sent to the Secretary of Navy. Finaly,
plaintiff was not aware of the letter until March 1998.



Although the January 2, 1998 letter does not reference the December 8, 1997
extension of the promotion delay by the Assistant Secretary, it doesindicate that plaintiff’s
promotion was delayed. The failure to mention the December letter is not a violation of
statute or regulation and was not improper.

Plaintiff’s indictment of the letter as not noting his promotion recommendation is
inconsistent with the facts. To the contrary, the January 2, 1998 letter states that “LCDR
Loeh submitted his most recent fitness reports which recommended him for promotion.”
Theletter further clarifies: “Commanding Officer ... endorsed L CDR L oeh’ spromotion to
commander.” No plausible inference can be drawn from the January 2, 1998 letter that
plaintiff was not recommended for promotion.

Plaintiff correctly identifies an inconsistency in the record regarding his fitness
reports. The April 6, 1997 fitness report shows plaintiff receiving a “progressing,” not
“promotable’ rating. However, the January 2, 1998 letter gives no indication that the
“progressing” April 9, 1997 fitness report was considered in removing plaintiff from the
promotion list. Indeed, the record reflects that the “promotable” report was considered.
Because plaintiff cannot show that the “progressing” report was used, he has failed to
substantiate error.

Plaintiff’s assertion that his letter and facsimile transmissions were not forwarded to
the Secretary of the Navy for consideration also lacks a factual basis. The January 2, 1998
letter references both plaintiff’s June 2, 1997 letter and his November 7, 1997 facsimile
transmission. No indication is present that these documents were not sent to or considered
by the Secretary of the Navy. Given that they are referenced in the January |l etter, which was
signed by the Secretary of the Navy on March 13, 1998, in approving the removal of
plaintiff, no violation of procedure has been established.

Plaintiff further arguesthat he did not receive acopy of the January 2, 1998 letter until
after it was approved by the Secretary of the Navy on March 13, 1998. Plaintiff was not
entitled to the letter before it was signed by the Secretary of the Navy, nor does plaintiff
allege that he did not receive the letter shortly after it was approved. No cognizable
allegation of statutory or regulatory wrongdoing can be drawn from these record facts.

5) Whether failure to forward plaintiff’s April 13, 1998 |letter was erroneous

Plaintiff sent a letter seeking reconsideration of the removal of his name from the
promotion list addressed to the Secretary of the Navy, viathe Chief of Naval Personnel. The
Chief of Naval Personnel did not forward the letter to the Secretary of the Navy. Plaintiff



claims aviolation of SECNAVINST 5216.5D § 1-5(a) (Aug. 29, 1996), which states “via”
addressees “may elect to take final action, divert the routing or return the correspondence.”
Plaintiff himself has cited to the applicable regulation, which discloses no requirement that
the“via” addressee forward the letter. “Via’ addressees are empowered to take final action
and retain correspondence or forward it to whomever they deem appropriate. Thus, the Chief
of Naval Personnel was empowered to act on the letter from plaintiff and was not required
to forward the letter to the Secretary of the Navy.

6) Whether plaintiff should have been considered by the FY 99 selection board

After being removed from the FY 97 promotion list, plaintiff was considered by the
FY 00 selection board. Plaintiff contends that he should have been placed before the FY 98
or FY 99 selection board. 10 U.S.C. §619(d)(1) prevents asel ection board from considering
“[a]n officer whose name is on a promotion list for that grade as a result of his
selection . . . by an earlier selection board.” While the parties do not dispute that plaintiff
was on the FY 97 promotion list when the FY 98 selection board met, plaintiff does contend
that he was eligible for consideration by the FY 99 selection board. The FY 99 selection
board met on March 9-24, 1998. Plaintiff was not removed from the FY 97 promotion list
until March 14, 1998. On the date the FY 99 selection board convened, plaintiff was on the
FY 97 promotion list and not eligible for consideration by the FY 99 selection board. The
next selection board to meet was FY 00, which did consider and failed to promote plaintiff.

7) Whether the FY 00 selection board considered the altered fitness report

Because his service record contains an April 6, 1997 fitness report that had been
altered torate plaintiff as“ progressing” rather than “ promotable,” plaintiff contendsthat the
FY 00 selection board considered this altered fitness report. The parties dispute whether the
altered report was placed in plaintiff’s record before or after the FY 00 selection board. In
the January 2, 1998 letter, the Chief of Naval Personnel refers to the fitness report that
recommends plaintiff for promotion. However, resolution of this factual dispute would be
unnecessary.

“[E]ven where a claimant establishes a clear violation of a specific objective
requirement of a statute or regulation, or a misstatement of a significant hard fact, the
claimant is not entitled to relief unless the claimant shows a ‘nexus’ between the error or
injustice and the subsequent decision not to promote the officer.” Lindsay v. United States,
295 F.3d 1252, 1259 (Fed. Cir. 2002). Had the selection board considered the altered report,
“the possibility of erroneous records does not transform an otherwise nonjusticiable action
into areviewable one.” Murphy v. United States, 993 F.2d 871, 873 (Fed. Cir. 1993).
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The Federal Circuit in Murphy reviewed the decision of a selection board that
considered erroneous records and held that any “corrective action [the Court of Federal
Claims] devised was the result of nothing more than speculation that the [selection board]
decision would have been different.” 1d. Courts “lack[] the special expertise needed to
review . . . officers’ records and rank them on the basis of relative merit.” |d.; see also
Fluellen v. United States, 225 F.3d 1298, 1304 (Fed. Cir. 2000) (selection board’s decision
relying on later voided evaluation not judicially reviewable). 3/

Plaintiff hasfailed to show a“nexus’ between the use of the altered fitness report and
his failure to be selected for promotion to commander. He had been removed by the
Secretary of the Navy from a previous promotion list, a fact not lightly considered by a
subsequent selection board. Were plaintiff’s case to be considered on the merits, it would
be pure speculation on the part of this court, as well as an abuse of discretion, to substitute
the court’s judgment for that of the selection board. Although the use of the altered fitness
report, if itdid occur, may be a procedural error, plaintiff has not shown that it wasthe cause
of hisfailing to be selected for promotion.

CONCLUSION
Accordingly, based on the foregoing,

Defendant’ s motion to dismissis granted, and the Clerk of the Court shall dismissthe
complaint without prejudice for lack of subject matter jurisdiction.

IT IS SO ORDERED.

No costs.

Christine Odell Cook Miller
Judge

3/ In the present case, it is even more doubtful that the altered fitness report, if
considered, would have effected a different result. Plaintiff received the rating of
“promotable” in the original report, whichis actually the mid-point of five possible ratings,
far from aresounding endorsement of plaintiff.
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